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(Fas ' 1. Spousal maintenance (ahmony) 'in most cases, should be rehablhtatxve and is - | I
- * not guaranteed sor is it a right. Malntenance is not and should not be a privately o
~ funded welfare program. ‘

(a) Spouses seeking maintenance should understand that there is no law o, 2
that prov1des a payee spouse to take froma. marnage thhout contributmg
to the marriage, and then continue to share na payer spouse s income .

";.,Awhenthemamageends o - M °

(b) Mamtenance is to be consxdered as a rehabmtanve factor and ordered g ‘{
v for the shortest possible length of time: Seekmg spouise’s hfe style and 9}3
.. - leconomic. sxtuatlon,he' re the mamage and their diligence to'seek | Bt ‘
o ) ~.employment durmg A €T 1 n'e}mamage should be aconsxderahon L a("*

(1) Rehabxhtatlve means thiat the rece:vmg spouse should be ﬁymg M . -
~to achieve the education and skills reqmred to-become self- e &W
supportmg Therefore their progress should be monitoredto - o
guarantee an honest eﬁ‘ort ‘with a penalty of loss of mamtenance R
. Sictn (c) It would be unreasonable fo:r a spouse to voluntanly leave a mamage LD o l ’

1 X + . far better than they entered it and then expect to. continue to enjoy a ot
RS \?"L‘W .~ = . portionofthe payer's income after the mamage unless rehabxhtatlon is '
o &a;f A necessary _ o o .

( 1) The seekmg spouse should be able to prove a reasonable eﬂ‘ort : ,Gp»}j: T '
to salvage the marriage or the lack of effort.on the payer's part, * M

(1 e.) counseling etc., unless there have been convictions of family g, }q"
wolence or drug and alcohol abuse . ' \

w¥
: ) R vﬂf{ e L
o (d) It would be mlreasonable for a spouse to partlcxpate m extramarital J ,,}P‘\
activities causing the- d1vorce and then-expect to receive any kind of - - (j( M
maintenance. By the same token; if it is the payer's extramantal actlvmes,
then maintepance should be granted :
- (e) It Would be unreasonable for a spouse to. contmue to receive R
maintenance while cohabitating under any.cir
(1) Cohabitation, whethet in a hetero sexual or homosexual
51tuat10n, is‘cause for termmauon ‘ :

—V The court may order rehablhtatlve mamtenance for a spouse if the payer was
conv1cted 2.4 family wolence, drug and alcohol related convictions, has a ‘

o - (  gambling addlctlon, or the marnage was 15 years or Jonger. .
. . CA.,.,\ L Ve

(a) The spouse. seekmg mamtenance must show that he/she lacks sufﬁment . ‘f
resources, due to. the marriage, to prov1de for their minimal reasonable e



T S

o

(e
.. U;\’ \V)(\}

needs.

) The spouse seeking mamtenanchow that. employment is d1ﬂicu1t
to maintain or gainful employment is not possible because ofa phys1cal or
mental dlsablhty incurred during the marnage :

(c) Maintenance may be ordered if the payee spouse contributed to the et

: educatzon of the payer raising the income level of that spouse

- (A/ Factors for the court to Iook at when detenmmng ehgiblhty for a spouse to.

recerve mamtenance

—

t

\/(a) A]l the ﬁnanclal resources of the spouse seekmg mamtenance (g ) | Q 7 g

_ IR ¥ 3)
\/(b) Educatlon and employment skllls before dunng, and after the marnage

(/(c) Tnne necessary for. educatlon or vocanonal rehab:htatxon if needed ( C:) W %

\) \/(d) Employment lnstory, earmng ablhty, as well as the emotmnal ancl (2.\ & (5 )

physmal well bemg of the spouse before and durmg the mamage

(g)+("l>

_£€) Contributions or sacnﬁces made by erther 3pouse dunng the marnage ( ‘7)

the marnage

\/@m payee spouse to obtam smtable employment before
er - o o

The Judge can deny. mamtenance if the payee spouse has not
exercised due diligence in seekmg employment and developing the
- necessary skills to become self- supportmg The payee should
. pursue these requirements-while the smt 1s pendmg, as well as after,
.OT- nsk loss of the mamtenance S

4; Time hrmts for mamtenance unless the part1es agree to a dlﬂ‘erent time frame
(a) The court isto hm1t the mmntenance to the shortest tirhe’ possible for
- the payee to begin employment that will provxde for their mmnnal

~ reasonable needs. -

| (b) The order for mamtenance isnot to exceed a max:mum of 3 years from
the date the dlvorce decree was 81gned :

"(1) The time 11rmts may be extended to equal the | payee s '
: contrlbutlon to. the education of the -payer.

@ stablhty incurred dunng the marnage may continue the time
frame longer than 3 years. Once the disability has been removed, so

é},@»‘}v%«*j‘r % »



/ is the extended time ﬁ"ame
3. Mamtenance shall be limited so.as-net to exeeed—ﬂae—lessepeé‘ZO% of the payers
average monthly gross income p;exaeu&to—the-dﬂme.deeree
hewmmw%m% e Hw‘ﬂ

(a) The amount set should be only enough to prowde the spouse with

‘minimal reasonable needs '

——
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; relating to: requirements for ordering maintenance.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: A

SECTION 1. 767.26 (intro.) of the statutes is renumbered 767.26 (Im) and
amended to read:

767.26 (1m) ORDER OF COURT. Upon every a Judgment of annulment, divorce,
or legal separation, or in rendering a judgment in an action under s. 767.02 (D (@
or (j), the court mayw grant an order requiring maintenance
payments to either party &P&-hm&ted-ep*ﬂdeﬁ-mtﬂength-eﬁhme-aﬁepeens*demg_,
in the manner provided in this section, as a rehabilitative measure to enable the

party for whom maintenance is ordered to acquire the education or skills necessary

to become self-supporting.

History: 1971 c. 220; 1973 c. 12 5. 37; 1977 c. 105; 1979 c. 32 ss. 50, 92 (4); 1979 c. 196; Stats. 1979 5. 767.26.

© ® T O ;o W D
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SECTION 2
1 SECTION 2. 767.26 (1) of the statutes is renumbered 767.26 (3m) (a) 1.
:: 2 SECTION 3. 767.26 (2) of the statutes is renumbered 767.26 (3m) (a) 2. and
3 amended to read:
| 4 767.26 (3m) (a) 2. The age and physical and emotional health of the parties,
.5 both before and during the marriage.
) »s T SOTION 4. 76726 (2m) of the statutes 18 ereated o read:
i 767.26 (2m) MANDATORY ELIGIBILITY CRITERIA. (a) The court may order
8 maintenance to a party only if any of the following applies:
9 1. The other party was convicted during the marriage of a drug-related or
10 alcohol-related offense or an offense that involves family violence.
11 2. The other party has a gambling addiction.
12 3. The parties have been married for at least 15 years.
o ,..13' ‘ (b) If par. (a) is satisfied, the court may order maintenance only if the party
14 seeking maintenance shows either of the following:
15 1. That because of the marriage he or she lacks sufficient resources to provide
16 for his or her minimal, reasonable needs.
'} 17 - 2. That employment is difficult for the party to maintain, or that gainful

18 employment is not possible for the party to obtain, because of a physical or mental

19 disability incurred by the party during the marriage.

- 20 SECTION 5. 767.26 (3) of the statutes is renumbered 767.26 (3m) (a) 3. and
g 21 ’ amended to read:
22 767.26 (3m) (a) 3. The division of property made under s. 767.255, and all other

23 financial resources of the

History: 1971 c. 220; 1973 c. 12 5. 37; 1977 c. 105; 1979 ¢. 32 sk U, 92 (4); 1979 c. 196; Stats. 1979 5. 767.26.

| 24 SECTION 6. 767.26 (3m)of the statutes@ created to read:
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SECTION 6

A\

767.26 (3m)4 FACTORS TO CONSIDER. (a) . In determining whether to order
maintenance and, subject to sub. (5m), the amount of maintenance to order, the court
shall consider all of the following that apply:

7. The efforts of the party seeking maintenance to obtain suitable employment
before, during, and after the marriage.

+=NOTE: It will be difficult for the court to consider the efforts of the party after
the marriage when the court is making the determination regarding maintenance under
this section.

+++NOTE: This subdivision looks strange all by itself, but the other renumbered
paragraphs will fit in as the other subdivisions.

(b) Notwithstanding the court’s findings under par. (a), the court may deny
maintenance to a party if any of the following applies:

1. The party seeking maintenance engaged in extramarital activities during
the marriage.

2. The party seeking maintenance has not made reasonable efforts to obtain
employment or develop the skills necessary to become self—supporting.

SECTION 7. 767.26 (4) of the statutes is renumbered 767.26 (3m) (a) 4.

SECTION 8. 767.26 (4m) of the statutes is created to read:

level that provides for the payee’s minimal, reasonable needs, but in no case for

longer than 3 years.

S¥I
(b) Notwithstanding par. (a), if the payee during the marriage contributed to OE

the education of the payer, the court may order maintenance to continue until the

total amount of maintenance paid equals the amount the payee contributed.
(¢) Notwithstanding par. (a), if the payee became disabled during the marriage,

the court may order maintenance to continue for as long as the disability continues.
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SECTION 9

1 SECTION 9. 767.26 (5) of the statutes is renumbered 767.26 (3m) (a) 5.

SECTION 10. 767.26 (5m) of the statutes is created to read:

2
@ 767.26 (5m) AMOUNT OF MAINTENANCE. ZHg/dodisgr [shall set the amount gf
: < @ Wm at a level that does not exceed the amount necessary to meet the
' 5 minimal, reasonable needs of the payee, but in no case at more than 20% 'of the
6 payer’s average gross monthly income.
7 SECTION 11. 767.26 (6) of the statutes is repealed.
8 SECTION 12. 767.26 (7) of the statutes is repealed.
9 SECTION 13. 767.26 (8) of the statutes is repealed.

10 SECTION 14. 767.26 (9) of the statutes is renumbered 767.26 (3m) (a) 6. and

| 11" amended to read:

12 767.26 (3m) (a) 6. The{tmtljm@@i@nd sacrifices of each of the parties during
13 the marriage, including the contribution by one party to the education, training, or

14 increased earning power of the other.

History: 1971 c. 220; 1973 c. 12 5. 37; 1977 c. 105; 1979 ¢. 32 ss. 50, 92 (4); 1979 c. 196; Stats. 1979 5. 767.26.

SECTION 15. 767.26 (10) of the statutes is renumbered 767.26 (83m) (a) 8.
16 SECTION 16. 767.32 (3) of the statutes is amended to read:

17 767.32 (3) After a final judgment requiring maintenance payments has been

© 18 rendered and, if the payee hasremarried remarries or cohabits with another adult
o 19 - person, regardless of the sex of the other adult person, the court shall, on application

20 of the payer with notice to the payee and upon proof of remarriage or cohabitation,
21 vacate the order requiring such payments.

- History: 1971 c. 220; 1977 c. 105 ss. 38, 48, 49; 1977 c. 418; 1979 c. 32 ss. 50, 92 (4); Stats. 1979 5. 767.32; 1981 . 20 5. 2202 (20) (m); 1981 ¢, 314s. 146; 1983 a, 27;
" 1985 a. 176; 1987 a, 27, 355, 413; 1989 a. 212; 1991 a. 39; 1993 a, 16, 481, 491; 1995 a. 27 5. 9126 (19); 1995 a. 77, 201, 225, 279, 289, 404, 417; 1997 a. 27,35, 105, 191,
237, 273; 1999 a. 9, 103; 2001 a. 16, 61, 105.

99" SECTION 17. Initial applicability.
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SEcTION 17

, SV oy v V
(1) NEW oRDERS. The treatment of section 767.26 (ilféo.), (1), (2), (2m), (3), (3m),
Vo SV v
(4), (4m), (5), (5m), (8), (7), (8), (9), and (10) of the statutes first applies to actions or
proceedings in which maintenance is sought that are commenced on the effective
date of this subsection.
v

(2) RevisiONs. The treatment of section 767.32 (3) of the statutes first applies

to actions or proceedings to vacate maintenance orders that are commenced on the

effective date of this subsection.

(END)

Nw’”
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I left out some of the suggested provisions because some cannot be legislated (related
to what spouses should understand); one was inconsistent with the concept of
“no—fault” divorce (requiring a spouse to prove efforts to salvage the marriage).

Many of the suggestions apply under current law, so current law was either left as is
or slightly modified.

Note that some factors may be considered by the court when the court is deciding
whether to order maintenance and that some factors must be found by the court before
maintenance may be ordered. Are these correct in the draft?

It seems inconsistent to provide that maintenance is rehabilitative and then to require
that the other party ave a gambling addiction or @D ave been convicted of
certain offenses before maintenance may be ordered. In those cases, ordering
maintenance seems to be more of a punishment to the payer than necessarily
rehabilitative for the payee.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam kahler@legis.state.wi.us
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DRAFTER’S NOTE LRB-3051/P1dn
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LEGISLATIVE REFERENCE BUREAU

August 20, 2003

I left out some of the suggested provisions because some cannot be legislated (related
to what spouses should understand); one was inconsistent with the concept of
“no—fault” divorce (requiring a spouse to prove efforts to salvage the marriage).

Many of the suggestions apply under current law, so current law was either left as is
or slightly modified.

Note that some factors may be considered by the court when the court is deciding
whether to order maintenance and that some factors must be found by the court before
maintenance may be ordered. Are these correct in the draft?

It seems inconsistent to provide that maintenance is rehabilitative and then to require
that the other party have a gambling addiction or have been convicted of certain
offenses before maintenance may be ordered. In those cases, ordering maintenance
seems to be more of a punishment to the payer than necessarily rehabilitative for the
payee.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266—2682

E-mail: pam.kahler@legis.state.wi.us
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PRELIMINARY DRAFT — NoT READY FOR INTRODUCTION

AN ACT to repeal 767.26 (6), 767.26 &;ﬂﬁ? 767.26 (8); to renumber 767.26 (1),
767.26 (4), 767.26 (5) and //67.26 (10); o renumber and amend 767.26 (intro.),
767.26 (2), 767.26 (3) and 767.26 (9); to amend 767.32 (3); and to create 767.26
(2m), 767.26 (3m), 767.26 (4m) and 767.26 (5m) of the statutes; relating to:

requirements for ordering maintenance.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 767.26 (intro.) of the statutes is renumbered 767.26 (1m) and

amended to read:

767.26 (1m) ORDER OF COURT. Upon every a judgment of annulment, divorce,

or legal separation, or in rendering a judgment in an action under s. 767.02 1) ()

or (j), the court may, subject to sub. (2m), grant an order requiring maintenance
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SEcCTION 1

payments to either party

in the manner provided in this section, as a rehabilitative measure to enable the

arty for whom maintenance is ordered to acquire the education or skills necessary
to become self-supporting.
SECTION 2. 767.26 (1) of the statutes is renumbered 767.26 (3m) (a) 1.
SECTION 3. 767.26 (2) of the statutes is renumbered 767.26 (3m) (a) 2. and

amended to read:

767.26 (3m) (a) 2. The age and physical and emotional health of the parties

c-%

both before and during the marriage.

SECTION 4. 767.26 (2m) of the statutes is created to read:

767.26 (2m) MANDATORY ELIGIBILITY CRITERIA. (a) The court may order
maintenance to a party only if any of the following applies:

1. The other party was convicted during the marriage of a drug-related or
alcohol-related offense or an offense that involves family violence.

2. The other party has a gambling addiction.

3. The parties have been married for at least 15 years.

(b) If par. (a) is satisfied, the court may order maintenance only if the party
seeking maintenance shows either of the following:

1. That because of the marriage he or she lacks sufficient resources to provide
for his or her minimal, reasonable needs.

2. That employment is difficult for the party to maintain, or that gainful

employment is not possible for the ‘party to obtain, because of a physical or mental

wal~ 2 ! Aol wdxéu-&
d1sab111t3:r incurred by the party during the marriag A

o plrugplesions

SECTION 5. 767.26 (3) of the statutes is renumbered 767 26 (3m) (a) 3. and

amended to read:
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‘ SECTION 5

767.26 (3m) (a) 3. The division of property made under s. 767.255. and all other

financial resources of the party seeking maintenance.

SECTION 6. 767.26 (3m) of the statutes is created to read:
767.26 (3m) FACTORS TO CONSIDER. (a) In determining whether to order

maintenance and, subject to sub. (5m), the amount of maintenance to order, the court

. shall consider all of the following that apply:

7. The efforts of the party seeking maintenance to obtain suitable employment

Hrmegs
befor @gm the

+#++NOTE: It will be dlfﬁcult for the court to consider the efforts of the party after
the marriage when the court is making the determination regarding maintenance under
this section.

++NOTE: This subdivision looks strange all by itself, but the other renumbered

paragraphs will fit in as the other subdivisiow

(b) Notwithstanding the court’s findings under par. (a), the court may deny
maintenance to a party if any of the following applies:

1. The party seeking maintenance engaged in extramarital activities during
the marriage.

2. The party seeking maintenance has not made reasonable efforts to obtain
employment or develob the skills necessary to become self-supporting.

SECTION 7. 767.26 (4) of the statutes is renumbered 767.26 (3m) (a) 4.

SECTION 8. 767.26 (4m) of the statutes is created to read:

767.26 (4m) LENGTH OF ORDER. (a) If the court orders maintenance, it shall
require payment for the shortest time necessary for the payee to become employed
at a level that provides for the payee’s minimal, reasonable needs, but in no case for

longer than 3 years.
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SECTION 8

(b) Notwithstanding par. (a), if the payee during the marriage contributed to

the education of the payer, the court may order maintenance to continue until the

total amount of maintenance paid equals the amount the payee contributed.

(c) Notwithstanding par. (a), if the payee became disabled during the marriage,

the court may order maintenance to continue for as long as the disability continue

~ SECTION 9. 767.26 (5) of the statutes is renumbered 767.26 (3m) (a) 5.
SECTION 10. 767.26 (5m) of the statutes is created to read:

767.26 (5m) AMOUNT OF MAINTENANCE. If the court orders maintenance, it shall

set the amount at a level that does not exceed ‘&Iamount necessary to meet the

minimal, reasonable needs of the payee, but_in-no case‘at more than 2049 of the

.
payer’s onthly income/ %

SECTION 11. 767.26 (6) of the statutes is repealed.

SECTION 12. 767.26 (7) of the statutes is repealed.
SECTION 13. 767.26 (8) of the statutes is repealed.

SECTION 14. 767.26 (9) of the statutes is renumbered 767.26 (8m) (a) 6. and

amended to read:

767.26 (3m) (a) 6. The contributions and sacrifices of each of the parties during

the marriage, includingv the contribution by one party to the education, training, or
increased earning power of the other. |

SECTION 15. 767.26 (10) of the statutes is renumbered 767.26 (3m) (a) 8.

SECTION 16. 767.32 (3) of the statutes is amended to read:

767.32 (3) After a final judgment requiring maintenance payments has been
rendered and, if the payee has remarried remarries or cohabits with another adult
persoge re:gardless of the sex of the other adult person

the court shall, on application
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of the payer with notice to the payee and upon proof O%emarriage or cohabitation,

vacate the order requiring such payments.

SECTION 17. Initial applicability.

(1) NEw ORDERS. The treatment of section 767.26 (intro.), (1), (2), (2m), (3), (3m),
(4), (4m), (5), (5m), (6), (7), (8), (9), and (10) of the statutes first applies to actions or
proceedings in which maintenance is sought that are commenced on the effective
date of this subsection.

| (2) REVISIGNS, The treatment of section 767.32 (3) of the statutes first applies

to actions or proceedings to vacate maintenance orders that are commenced on the
effective date of this subsection.

(END)

e
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{ INSERT 45
1 N‘,@’ , but in no case after the payee reaches the age that, for a retired worker who
2 was born on the same date as the payee, is full retirement age for the purpos.e of
3 receiving unreduced social security benefits

(END OF INSERT 4-5)

INSERT 4-11 L/

4 , , based on a 40-hour work week or the payer’s base pay

(END OF INSERT 4-11)
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Representative Schneider:

This redraft makes the following changes:

1. In proposed s. 767.26 (2m) (b) 2., the physical or mental disability must be certified
by a physician.

2. In proposed s. 767.26 (3m) (a) 7., the court must consider the efforts of the party
seeking maintenance to obtain employment before and during the pendency of the
divorce action. Cynthia and I discussed requiring the court to consider the efforts made
after the marriage, but I did not include this language because it would be logically
impossible for the court to consider efforts that have not yet occurred when the court
is determining maintenance in the divorce action. It might be appropriate for the court
to consider those efforts after the divorce is final if a party wants to modify the amount
of the maintenance payments under s. 767.32, but not when the court is first ordering
it. The court could consider efforts that the party seeking maintenance intends to make
after the marriage, but what the party intends to do is purely speculative and would

be based only on the word of the party seeking maintenance and could not be refuted
by the other party.

3. In proposed s. 767.26 (4m) (c), although a court may order maintenance for a
disabled payee who became disabled during the marriage for as long as the disability
continues, the court may not order it beyond the age that is full retirement age for a
worker born on the same date as the payee. You may wish to modify this time limit.
There are many variables involved and I'm not sure what your intention is. According
to my review of the eligibility requirements for social security benefits, no matter when
a person was born, he or she may receive a reduced benefit (if eligible for social security
payments) at age 62. If a person waits until “full retirement age,” however, the benefit
is not reduced, but “full retirement age” increases incrementally from 65 years 2
months for a person born in 1939 to 67 years for a person born in 1960 or later. In
addition, the payee may be receiving social security disability payments if his or her
disability qualifies. Therefore, I don’t know if you want to limit the payment of
maintenance to actual receipt of social security payments, the earliest age at which a
person could receive reduced benefits (62 years old), or the age at which the payee
would receive unreduced benefits, regardless of whether he or she actually receives
them (differs, depending on date of birth). The last situation is the one,I used in the

draft. _ /

f{( LT/
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4. In proposed s. 767.26 (5m), instead of the payer’s average gross monthly income, the
payer’s income that the court uses for setting the maximum level of maintenance is
based on a 40-hour work week or the payer’s base pay.

5. In proposed s. 767.26 (5m), I also changed “does not exceed the amount necessary’.
to “does not exceed a monthly amount necessary” since the amount may not excegfa
percentage of the payer’s monthly income. Otherwise it might appear that
maintenance may not exceed a lump sum that is equal to 20%"f the payer’s income for
one month.

6. In proposed s. 767.32 (3), cohabitation is limited to the opposite sex, and “the” is
inserted before “remarriage or cohabitation” to clarify that we are referring to the
previously mentioned remarriage or cohabitation.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam.kahler@legis.state.wi.us
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November 7, 2003

Representative Schneider:

This redraft makes the following changes:

1. In proposed s. 767.26 (2m) (b) 2., the physical or mental disability must be certified
by a physician. '

2. In proposed s. 767.26 (3m) (a) 7., the court must consider the efforts of the party
seeking maintenance to obtain employment before and during the pendency of the
divorce action. Cynthia and I discussed requiring the court to consider the efforts made
after the marriage, but I did not include this language because it would be logically
impossible for the court to consider efforts that have not yet occurred when the court
is determining maintenance in the divorce action. It might be appropriate for the court
to consider those efforts after the divorce is final if a party wants to modify the amount
of the maintenance payments under s. 767.32, but not when the court is first ordering
it. The court could consider efforts that the party seeking maintenance intends to make
after the marriage, but what the party intends to do is purely speculative and would
be based only on the word of the party seeking maintenance and could not be refuted
by the other party.

3. In proposed s. 767.26 (4m) (c), although a court may order maintenance for a
disabled payee who became disabled during the marriage for as long as the disability
continues, the court may not order it beyond the age that is full retirement age for a
worker born on the same date as the payee. You may wish to modify this time limit.
There are many variables involved and I'm not sure what your intention is. According
to my review of the eligibility requirements for social security benefits, no matter when
a person was born, he or she may receive a reduced benefit (if eligible for social security
payments) at age 62. If a person waits until “full retirement age,” however, the benefit
1s not reduced, but “full retirement age” increases incrementally from 65 years 2
months for a person born in 1939 to 67 years for a person born in 1960 or later. In
addition, the payee may be receiving social security disability payments if his or her
disability qualifies. Therefore, I don’t know if you want to limit the payment of
maintenance to actual receipt of social security payments, the earliest age at which a
person could receive reduced benefits (62 years old), or the age at which the payee
would receive unreduced benefits, regardless of whether he or she actually receives

them (differs, depending on date of birth). The last situation is the one that I used in
the draft.
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4. In proposed s. 767.26 (5m), instead of the payer’s average gross monthly income, the
payer’s income that the court uses for setting the maximum level of maintenance is
based on a 40-hour work week or the payer’s base pay.

5. In proposed s. 767.26 (5m), I also changed “does not exceed the amount necessary”
to “does not exceed a monthly amount necessary” since the amount may not exceed a
percentage of the payer’s monthly income. Otherwise it might appear that

maintenance may not exceed a lump sum that is equal to 20% of the payer’s income for
one month. ~

6. In proposed s. 767.32 (3), cohabitation is limited to the opposite sex, and “the” is
inserted before “remarriage or cohabitation” to clarify that we are referring to the
previously mentioned remarriage or cohabitation.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266—2682

E-mail: pam.kahler@legis.state.wi.us
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1 AN ACT to repeal 767.26(6), 767.26 (7) and 767.26 (8); to renumber 767.26 (1),
2 767.26 (4), 767.26/5) and 767.26 (10); to renumber and amend 767.26 (intro.),
3 167.26 (2), 767.26 (3) and 767.26 (9); to amend 767.32 (3); and to create 767.26
4 (2m), 767.26 (3m), 767.26 (4m) and 767.26 (5m) of the statutes; relating to:
5 requirements for ordering maintenance. |

Analysis by the Legislative Reference Bureau

. s '
i anry--cIrals AN+ BATIe Provideer

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 767.26 (intro.) of the statutes is renumbered 767.26 (Im) and
amended to read:

767.26 (1m) ORDER OF COURT. Upon every a judgment of annulment, divorce,

© o0 a9 O

or legal separation, or in rendering a judgment in an action under s. 767.02 ( 1) (g)

10 or (j), the court may, subject to sub. (2m), grant an order requiring maintenance
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SECTION 1

payments to either party

in the manner provided in this section, as a rehabilitative measure to enable the

arty for whom maintenance is ordered to acquire the education or skills necessa

to become self_'—supporting.

SECTION 2. 767.26 (1) of the statutes is renumbered 767.26 (3m) (a) 1.
SECTION 3. 767.26 (2) of the statutes is renumbered 767.26 (3m) (a) 2. and -
amended to read:

767.26 (3m) (a) 2. The age and physical and emotional health of the parties,

both before and during the marriage.

SECTION 4. 767.26 (2m) of the statutes is created to read:

L\18 seeking mai

,.____\%'"““--—-- e

767.26 (2m) JMLPFefx ELIGIBILITY G)

ITERIA. (a) The court may order
maintenarce to a party only if 4 gEAR N i

2/ The 6ther pa i)és/fgambling addictiW

i

- The/parties hdve been married for at least A5 years. y

P

is satisfied, the court may grder maintenang;rfi”ﬁly if the party

lowin;g:/

1. That because of the marriage he or she lacks sufficient resources to provide

(b) If par.

enance shows either of the

for his or her minimal, reasonable needs.
2. That employment is difficult for the party to maintain, or that gainful
employment is not possible for the party to obtain, because of a physical or mental

disability that was incurred by the party during the marriage and that is certified

by a physician.
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SECTION 5

SECTION 5. 767.26 (3) of the statutes is renumbered 767.26 (3m) (a) 3. and

amended to read:

767.26 (3m) (a) 3. The division of property made under s. 767.255. and all other

r— e e

financial resources of the party seeking maintenance.
SECTION 6. 767.26 (3m) of the statutes is created to read:

767.26 (3m) FACTORS TO CONSIDER; (a) In determining whether to order
maintenance and, subject to sub. (5m), the amount of maintenance to order, the court
shall consider all of the following that apply:

7. The efforts of the party seeking maintenance to obtain suitable employment
before and during the pendency of the #d#g action.

‘(b) Notwithstanding the court’s findings under par. (a), the court may deny
maintenance to a party if any of the following applies:

1. The party seeking maintenance engaged in extramarital activities during
the marriage.

2. The party seeking maintenance has not made reasonable efforts to obtain
employment or develop the skills necessary to become self—supporting.

SECTION 7. 767.26 (4) of the statutes is renumbered 767.26 (3m) (a) 4.

SECTION 8. 767.26 (4m) of the statutes is created to read:

767.26 (4m) LENGTH OF ORDER. (a) If the court orders maintenance, it shall
require payment for the shortest time necessary for the payee to become employed
at a level that provides for the payee’s minimal, reasonable needs, but in no case for
longer than 3 years.

(b) Notwithstanding par. (a), if the payee during the marriage contributed to

the education of the payer, the court may order maintenance to continue until the

- total amount of maintenance paid equals the amount the payee contributed.
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on the sae daté as the payge, ig full retirement age for the purpose of receiving

unreduced social security benefits.
N
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- SECTION 9. 767.26 (5) of the statutes is renumbered 767.26 (8m) (a) 5.

SECTION 10. 767.26 (5m) of the statutes is created to read:

767.26 (5m) AMOUNT OF MAINTENANCE. If the court orders maintenance, it shall
set the amount at a level that does not exceed a monthly amount necessary to meet
the minimal, reasonable needs of the payee, bﬁt in no case at more than 20 percent
of the payer’s monthly income, based on a 40~hour work week or the payer’s base pay.

SECTION 11. 767.26 (6) of the statutes is repealed.

SECTION 12. 767.26 (7) of the statutes is repealed.

SECTION 13. 767.26 (8) of the statutes is repealed.

SECTION 14. 767.26 (9) of the statutes is renumbered 767.26 (3m) (a) 6. and

amended to read:

767.26 (3m) (a) 6. The_contributions and sacrifices of each of the parties during

the marriage, including the contribution by one party to the education, training, or

increased earning power of the other.
SECTION 15. 767.26 (10) of the statutes is renumbered 767.26 (3m) (a) 8.
| SECTION 16. 767.32 (3) of the statutes is amended to read:
767.32 (3) After a final judgment requiring maintenance payments has been

rendered and, if the payee hasremarried remarries or cohabits with another adult

person of the opposite sex, the court shall, on application of the payer with notice to
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the payee and upon proof of the remarriage or cohabitation, vacate the order
requiring such payments.

SECTION 17. Initial applicability.

(1) NEW ORDERS. The treatment of section 767.26 (intro.), (1), (2), (2m), (3), (3m),
(4), (4m), (5), (5m), (6), (7), (8), (9), and (10) of the statutes first applies to actions or
proceedings in which maintenance is sought that are commenced on the effective
date of this subsection.

(2) REVISIONS. The treatment of section 767.32 (3) of the statutes first applies
to actions or proceedings to vacate maintenance orders that are commenced on the
effective date of this subsection.

(END)

e
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INSERT A

Under current law, in an annulment, divorce, or legal separation, the court may
order one party to pay maintenance (formerly known as alimony) to the other party.

The statutes set out factors that a court must consider in ordering maintenance, such

as the length of the marriage, the educational level of the parties at the time of the
marriage and at the commencement of the action, the age and physical and emotional
health of each party, and the contribution that a party has made to the increased
earning power of the other party. The amount of maintenance and the length of time
that it must be paid are in the court’s discretion.

This bill provides, as an overall guiding principle, that maintenance is a
rehabilitative measure to enable the party for whom it is ordered to acquire the
education or skills to become self-supporting and sets out more specific standards
for courts to use in ordering maintenance. Under the bill, a court may not order
maintenance unless the parties have been married for at least 15 years, which

eliminates the availability of maintenance in most annulment actions, and the party , -

seeking maintenance shows either: 1) that because of the marriagephe or she lacks
sufficient resources to provide for his or her minimal, reasonable needs/or 2) that
employment is difficult for the party to obtain or maintain because of a physical or
mental disability that was incurred during the marriage.

The bill, for the most part, retains the factors under current law for the court
to consider when ordering maintenance, but eliminates some of the factors under
current law, such as the tax consequences to each party and any mutual agreements
made before or during marriage concerning any arrangement for the financial
support of the parties. The bill adds as factors to consider all financial resources of
the party seeking maintenance in addition to the property division, the contributions
and sacrifices of each of the parties during the marriage, and the efforts of the party
seeking maintenance to obtain suitable employment before and during the pendency
of the action. The bill provides that, regardless of the court’s findings after
considering the other factors, the court may deny maintenance if the party seeking
maintenance engaged in extramarital activities during the marriage or has not made
reasonable efforts to obtain employment or develop skills to become self-supporting.

The bill limits the length of maintenance to the shortest time necessary for the
payee to become employed at a level that provides for minimal, reasonable needs, but
not more than three years, with two exceptions. If the payee contributed to the
education of the payer, maintenance may continue until it equals the amount that
the payee contributed; if the payee became disabled during the marriage,
maintenance may continue for the shorter of: 1) as long as the disability continues
but not past the age at which a person the same age as the payee would be eligible
for unreduced social security benefits,or 2) until the payee receives or is eligible to
receive disability payments or other Benefits on account of the disability. The bill
limits the amount of maintenance tp the amount necessary to meet minimal,
reasonable needs, but not more than 20 percent of the payer’s monthly income, based
on a 40-hour work week or the payer’ base pay.

"
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Under current law, the court is required to terminate maintenance, upon
application by the payer, if the payee remarries. The bill adds that the court must
also terminate maintenance, upon application by the payer, if the payee cohabits
with another adult person of the opposite sex.

(END OF INSERT A)

INSERT 2-18 |

767.26 (2m) ELIGIBILITY CRITERIA. The court may order maintenance to a party
only if b(‘ﬁ:h of the following conditions are satisfied:

(a) The parties have been married for at least 15 years.

(b) The party seeking maintenance shows either of the following:

(END OF INSERT 2-18)
INSERT 4-5 v

(c) Notwithstanding par. (a), if the payee became disabled during the marriage,
the court may order maintenance to continue for either of the following periods of
time, whichever is shorter:

1. For as long as the disability continues, but in no case after the payee reaches
the age that, for a retired worker who was born on the same date as the payee, is full
retirement age for the purpose of receiving unreduced social security benefits.

2. Until the payee receives or becomes eligible to receive disability payments
or other benefits paid on account of his or her disability.

(END OF INSERT 4-5)
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This version of thg/bill modifies proposed s. 767.26 (2m) and (4m) (c). In proposed s.
767.26 (3m) (a) 7., I removed “divorce” before “action,” since maintenance may be
ordered in more types of actions than just divorce.

Pamela J. Kahler
- Senior Legislative Attorney
Phone: (608) 266-2682
E-mail: pam.kahler@legis.state.wi.us
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December 17, 2003

This version of the bill modifies proposed s. 767.26 (2m) and (4m) (c). In proposed s.
767.26 (3m) (a) 7., I removed “divorce” before “action,” since maintenance may be
ordered in more types of actions than just divorce.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 2662682

E-mail: pam kahler@legis.state.wi.us
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From: ' Schneider, Marlin

Sent: Tuesday, December 23, 2003 5:04 PM

To: LRB.Legal

Subject: Draft review: LRB 03-3051/1 Topic: Requirements for maintenance

It has been requested by <Schneider, Marlin> that the following draft be jacketed for
the ASSEMBLY:

Draft review: LRB 03-3051/1 Topic: Requirements for maintenance



